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Introduction 


The International Labour Organization (ILO) is the oldest United Nations 
agency. Canada was among the founding members when the Organization was 
established in 1919. The ILO is the only organization in the U.N. system which is 
tripartite, that is, comprising representatives not only of governments but also of 
workers’ and employers’ organizations. All three groups have an equal say in the 
development and administration of the ILO’s policies, programs, and international 
labour standards. The number of ILO member States is at present 171. 


The tripartite General Conference of the ILO adopts international standards 
in the form of Conventions and Recommendations. The difference between the 
two types of instruments is that only Conventions are open to ratification by 
member States. A Recommendation can be adopted either on its own or as 
accompanying a given Convention. In the first instance, a Recommendation is 
designed to provide guidelines for the development of national policy, legislation 
and practice; in the second instance, it aims at providing guidance as to possible 
ways of implementing the provisions of the Convention to which it refers. 


Under the ILO Constitution, all ILO member States are required to bring 
newly adopted ILO Conventions and Recommendations to the attention of the 
competent authority or authorities; to inform the ILO that this has been done; and 
subsequently, if requested, to report to the ILO on the position of its law and 
practice with respect to the matters dealt with in these Conventions and 
Recommendations. 


In the case of a federal state such as Canada, when the subject of a 
Convention or Recommendation is partly within provincial and territorial 
jurisdictions, the federal government is also required to refer the Convention or 
Recommendation to the attention of the provinces and territories. 


There is no obligation for ILO member States to ratify any ILO Convention, 
but if a member State does ratify, it undertakes to fully implement the Convention 
and to report regularly to the ILO on implementation measures. These reports are 
reviewed by a Committee of Experts, which reports annually to the International 
Labour Conference on the degree of compliance of the various member States with 
the Conventions which they have ratified. 


Failure to implement a ratified Convention can give rise to observations by 
the Committee of Experts, and to requests from the International Labour 
Conference Committee on Application to appear before it and explain the reasons 
for non-compliance. A member State can also be subject to complaints to the ILO 
by another member State or by an association of workers or employers alleging 
violation of a ratified Convention. 
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The long-standing practice in Canada as regards ILO Conventions coming 
under both federal and provincial/territorial jurisdictions has been to ratify a 
Convention only if all 13 jurisdictions concur with ratification and undertake to 
implement the Convention’s requirements pertaining to their respective 
jurisdictions. 


The present document deals with the Conventions and Recommendations 
adopted by the International Labour Conference at its 79th Session, June 1992, 
and at its 80th Session, June 1993. In accordance with the usual practice 
pertaining to documents tabled in Parliament on recently adopted ILO Conventions 
or Recommendations, the purpose of the present document is not to make any 
recommendation as to ratification of the Conventions, but to set forth the 
Canadian situation with respect to matters covered in all of these instruments. 


A. Convention and Recommendation Adopted at the 79th Session of the 
international Labour Conference, Geneva, June 1992 
At that session, the Conference adopted the following instruments: 


Convention 173 and Recommendation 180 on Protection of Workers’ Claims 
in the Event of the Insolvency of their Employer. 


Legislative jurisdiction 


According to the federal Department of Justice, these instruments are 
partially within provincial jurisdiction and partially within federal jurisdiction. 


Main provisions 


Both the Convention and the Recommendation aim at improving the 
protection of workers’ claims in the event of the insolvency of their employer. 


The Convention 
Definition and scope 


"Insolvency" is defined as "situations in which, in accordance with national 
law and practice, proceedings have been opened relating to an employer’s assets 
with a view to the collective reimbursement of its creditors”. As well, the term 
"insolvency" can be extended to include "other situations in which workers’ claims 
cannot be paid by reason of the financial situation of the employer". 
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o The Convention applies to all employees and all branches of economic 
activity. However, It provides for the possibility of excluding, in consultation with 
employers’ and workers’ organizations, specific categories of workers. 


Measures to be taken 


The Convention is in two parts, one relating to the protection of workers’ 
claims by means of a privilege and the other to protection by a guarantee 
institution. Ratifying States are free to accept the obligations of either part or of 
both parts. 


Protection by privilege provides that workers’ claims arising out of their 
employment must be paid out of the assets of the insolvent employer before non- 
privileged creditors can be paid. Workers’ claims are to be given a higher rank of 
privilege than most other privileged claims and in particular those of the State and 
the social security system. 


The privilege must cover at least claims for wages and for paid absences, 
other than holiday pay, relating to a prescribed period of not less than three 
months prior to the insolvency or the termination of employment. The privilege 
also covers claims for holiday pay due for the year in which the insolvency or 
termination occurred and for the previous year, as well as severance pay. 


Protection by a guarantee institution (guaranteed fund) provides for 
payment of the same types of claims as under a privilege, except that the 
applicable periods are not less than eight weeks in the case of wages and paid 
absences other than holiday pay, and not less than six months in the case of 
holiday pay. 


Under both systems, claims may be limited to a prescribed amount, which 
must not be below a socially acceptable level. The amount must be adjusted as 
necessary so as to maintain its value. 


Means of implementation 


The above measures may be implemented by legislation or by any other 
means consistent with national practice (for federal states, "national" means the 
federal, provincial, or territorial jurisdiction, as the case may be). 


The Recommendation 


The instrument sets out in more detail the range of claims which should be 
covered by both systems. Protection should cover such items as overtime pay, 
bonuses, payments in lieu of notice of termination of employment and might also 
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cover contributions due under social security or social protection schemes where 
failure of the employer to make such contributions would adversely affect workers’ 


entitlements. 


Guarantee institutions should provide for as wide as possible a coverage of 
workers’ claims and operate independently of the employer. Employers should 
contribute to the financing of the institution unless this is fully covered by public 
funding. At the same time, the guarantee institutions should pay workers’ claims 
whether or not employers have financially contributed. 


Where insolvency proceedings cannot ensure rapid payment of workers’ 
privileged claims there should be a procedure allowing for accelerated payment. 


Finally, the Recommendation provides that the workers concerned or their 
representatives should receive timely information and be consulted regarding 
insolvency proceedings. 


Canadian situation 


There is considerable conformity in Canada to the Convention and 
Recommendation. 


Federal legislation, the Bankruptcy and Insolvency Act, applies when a 
formal bankruptcy occurs, and protects, through a privilege, workers’ claims for 
unpaid wages, vacation pay, and other employment-related benefits owing for 
services rendered during the six months immediately preceding the employer’s 
bankruptcy subject to a limit of $2,000. 


The privilege given workers’ claims under the Act takes the form of 
"preferred" status. Preferred claims are those unsecured claims which are given 
priority in the distribution of the bankrupt debtor’s estate, ahead of ordinary 
unsecured claims but behind secured claims e.g. those of creditors holding a 
mortgage. Under the Act, workers’ claims are ranked fourth in priority among 
preferred claims, ahead of most unsecured claims including most State claims. ' 
The Act allows for the accelerated payment of workers’ claims as long as 
sufficient funds are retained to pay higher ranking claims. 


" Under the Act, first, second and third priority among preferred claims are given, 
respectively, to (a) funeral or testamentary expenses; (b) costs of administration of the 
bankruptcy; and (c) the two per cent levy which the Superintendent of Bankruptcy 
imposes on the estate. 
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Employment standards legislation in Canadian jurisdictions provides 
protection to workers’ claims, through a privilege, in cases of receivership and 
informal insolvencies, such as "walkaways”. Typically, the legislation affords a 
higher priority for claims for wages, which is usually defined to include other 
components of remuneration such as vacation pay, than the claims of most of the 
employer’s other creditors. These provisions may cover the full amount of wages 
due and owing, or be limited to a specific amount. 


The legislation usually provides for preferred status for wage claims ahead 
of all other creditors, except secured ones (e.g. holders of a mortgage). The 
legislation also usually provides that where an order is issued requiring the 
employer to pay wages, the order can be registered against the employer’s 
property, thereby creating a secured claim ranking ahead of all other claims 
(except, usually, other secured charges which have been established before it). 


In addition, the provinces of Manitoba and Ontario have established wage 
guarantee funds to protect workers from the loss of wages and other employment- 
related benefits. A similar fund exists in the province of Quebec, for workers in 
the province’s construction industry. 


Areas of potential divergence 
Priority ranking 


The Convention provides that workers’ claims are to be given a higher rank 
of privilege than those of the State and the social security system. This may not 
be fully compatible with the Bankruptcy and Insolvency Act, under which crown or 
State claims covering source deductions from employees for income tax, 
unemployment insurance premiums and the Canada Pension Plan contribution rank 
ahead of workers’ claims. 


It can be argued, however, that deductions at source do not form part of 
the employer’s estate since they are deemed under the federal /ncome Tax Act to 
be held in trust once they are deducted from the employee’s remuneration and that 
therefore their ranking ahead of workers’ claims is compatible with the 
requirements of the Convention. 


Coverage 


The types of workers’ claims covered by the Convention and 
Recommendation do not correspond exactly to those protected under the 
Bankruptcy and Insolvency Act. While claims for unpaid wages, vacation pay and 
other employment-related benefits owing for services rendered are covered by the 
privilege -- preferred status -- provided for under the Act, claims for severance pay 
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and for payments in lieu of notice of termination of employment are considered 
ordinary unsecured claims under the Act and are therefore not accorded privileged 
status. 


Limitations on claims 


Under both the Convention and the Recommendation, protection of 
workers’ claims by a privilege covers claims for holiday pay due for the year in 
which the insolvency or termination occurred and for the previous year. This may 
not be fully compatible with the federal Bankruptcy and Insolvency Act, which 
covers claims for unpaid vacation pay owing for services rendered during the six 
months immediately preceding the employer's bankruptcy. 


B. Convention and Recommendation adopted at the 80th Session of the 
International Labour Conference, Geneva, June 1993 
At that session, the Conference adopted the following instruments: 


Convention 174 and Recommendation 181 on Prevention of Major Industrial 
Accidents 


Legislative jurisdiction 


According to the federal Department of Justice, these instruments are 
partially within provincial jurisdiction and partially within federal jurisdiction. 


Main provisions 


Both instruments aim at protecting workers, the public and the 
environment against the risk of major industrial accidents and at limiting the 
consequences of such accidents. 


The Convention 
Scope 


The Convention applies to all installations that have been identified as 
major hazard installations. However, the Convention does not cover nuclear 
installations and plants processing radioactive substances (facilities handling non- 
radioactive substances at these installations are covered), military installations and 
off-site transport other than by pipeline. 
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Ratifying member States in consultation with employers’ and workers’ 
organizations and with other interested parties who may be affected, are allowed 
to exclude installations or branches of economic activity for which equivalent 
protection is provided, and to progressively implement the Convention where it is 
not possible to immediately implement all of its provisions. 


Measures to be taken 


Ratifying member States are required, in consultation with employers’ and 
workers’ organizations and with other interested parties who may be affected, to 
formulate a coherent national policy for the protection of workers, the public and 
the environment against the risk of major accidents. 


The policy is to be implemented through preventive and protective 
measures for major hazard installations and, where it is feasible, the promotion of 
the use of the best available safety technologies. 


The competent authority in a ratifying member State is required to 
establish, after consulting employers and workers and other interested parties, a 
system for identification of major hazard installations, based on lists of hazardous 
substances and the threshold quantities of such substances. 


Employers, for their part, are required to identify any major hazard 
installation within their control, notify the competent authority, and maintain a 
major hazard control system. 


The hazard control system is to include provision for identification of 
hazards and assessment of risks, technical measures e.g. design and safety 
systems, organizational steps e.g. staff training, emergency plans and procedures, 
measures to limit the consequences of a major accident, consultation with workers 
and their representatives, and measures for improving the system through analysis 
of accidents and "near misses". The Convention also sets out the employer’s 
responsibilities as regards the preparation and submission of safety reports and the 
reporting of accidents. 


The competent authorities in member States must ensure the establish- 
ment of off-site emergency plans and procedures for the protection of the public 
and the environment from major hazard installations as well as a public information 
and warning system, including provisions for transboundary cooperation. They 
must also establish a comprehensive siting policy providing for appropriate 
separation of proposed major hazard installations from working and residential 
areas and public facilities, and appropriate measures for existing installations. 
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The competent authority must have the right to suspend any operation 
which poses an imminent threat of a major accident. 


The Convention sets out the rights and duties of workers and their 
representatives, including the right to interrupt an activity where they have 
reasonable justification to believe that there is an imminent danger of a major 
accident. 


Exporting states must make available, to any importing country, 
information on the prohibition of the use of hazardous substances, technologies or 
processes and the reasons for such prohibition. 


The Recommendation 


The instrument provides guidelines regarding an international exchange of 
information on major accidents and on safety and organizational measures and 
provides that national policy should, as appropriate, be guided by the ILO Code of 
Practice on the Prevention of Major Industrial Accidents (1991). The 
Recommendation also calls on member States to promote systems which 
compensate workers as quickly as possible after a major accident and which 
adequately address the effects on the public and the environment. 


The Recommendation refers to the ILO’s Tripartite Declaration of Principles 
concerning Multinational Enterprises and Social Policy, adopted in 1977, and calls 
upon national or multinational enterprises with more than one establishment to 
provide safety measures relating to the prevention of major accidents without 
discrimination in all its establishments, regardless of the place or country in which 
they are situated. 


Canadian situation 


There is a high degree of conformity in Canada to the provisions of both 
the Convention and Recommendation, at the federal, provincial and territorial 
levels. 


Given the broad scope of these instruments, their subject matter involves, 
in Canada, several different types of agencies (emergency measures, environment, 
labour (occupational health and safety), and so forth) and a vast array of programs 
and activities at both levels of government, as well as the participation of 
municipal agencies in local emergency preparedness. 


At the federal level, the Canadian Environmental Protection Act is a 
cornerstone of federal environmental protection legislation. The Act was adopted 
in 1988 to provide a comprehensive life-cycle approach to the management of 
toxic substances. The issue of environmental emergencies (including major 
industrial accidents as defined under the Convention) is one of several items 
currently being examined by a Parliamentary Committee as part of a mandatory 
five-year review of the Act. 


Emergency Preparedness Canada has programs which promote several of 
the issues dealt with by the Convention such as public safety, emergency planning, 
alerting and warning the public, etc. 


The federal Hazardous Products Act (and occupational safety and health 
legislation in all jurisdictions) implement the Workplace Hazardous Materials 
Information System (WHMIS) which is designed to ensure that information on 
hazardous products is consistently and systematically transferred from suppliers to 
employers to workers on a national basis. 


Preventive and protective measures related to hazardous substances are 
provided for in the federal Canada Occupational Safety and Health Regulations 
made pursuant to Part Il of the Canada Labour Code. Several other pieces of 
federal legislation are relevant to hazard control and the prevention of major 
industrial accidents. Amongst those are the Rai/way Safety Act, the Public 
Harbours and Port Facilities Act, the Canadian Oil and Gas Operations Act, and the 
Transportation of Dangerous Goods Act. 


At the provincial levels, emergency measures organizations provide 
programs similar and complementary to those provided by Emergency Preparedness 
Canada including reporting of and coordination of responses to accidents, and so 
forth. As well, provincial environment and labour departments address measures 
to deal with spills and releases that may affect workers, the public or the 
environment. 


The provisions of both the Convention and Recommendation are consistent 
with the recommendations contained in the Bhopa/* Aftermath Review: An 
Assessment of the Canadian Situation, a report prepared by a government and 
industry steering committee led by Environment Canada and published in 1986. As 
a result of that report, a consultative forum, the Major Industrial Accidents 
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2 The disaster which occurred in 1984 in Bhopal, India. 
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Coordinating Committee (MIACC), now called the Major Industrial Accidents 
Council of Canada, was launched in 1987.° 


MIACC is addressing many of the elements provided for in the Convention 
and Recommendation. Its activities have included development of priority lists of 
substances and threshold quantities in order to identify facilities -- or, in ILO terms, 
major hazard installations -- standards for risk assessment and for siting new and 
existing hazardous installations, guidelines for process safety management, a 
national standard on Emergency Planning for Industry published jointly with the 
Canadian Standards Association, guiding principles for joint municipal industrial 
emergency preparedness, training standards for emergency responders and work 
on accident reporting. 


Once such standards, guidelines and processes, etc. have been developed, 
MIACC promotes their adoption by all jurisdictions with the aim of achieving 
uniformity in the application of prevention, preparedness and response programs in 
Canada. 


In addition, there are several industries in Canada which have developed 
voluntary initiatives pertaining to their sectors, e.g. the Canadian Chemical 
Producers’ Association’s Responsible Care initiative. This industry initiative 
provides a chemical management framework which includes codes of practice 
dealing with manufacturing facilities (in ILO terms, hazard identification/risk 
assessment), Community awareness (procedures for contact with the minicipality) 
and emergency response (preparation of emergency plans). 


Areas of potential divergence 


The following requirements of the Convention may not be fully compatible 
with the Canadian situation. 


Identification of major hazard installations based on threshold quantities of 
hazardous substances 


The Convention requires that the competent authority establish a system 
for identification of major hazard installations based on a list of hazardous 
substances and their threshold quantities. 


3 In 1991, MIACC was incorporated as a non-profit body. Its membership comprises 
approximately 150 stakeholder organizations including governments (at the federal, 
provincial, and municipal levels), industry, professional associations, emergency response 
organizations, labour groups, public interest groups, and academia. 
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Although governments and other stakeholders are addressing, through 
membership on the Major Industrial Accidents Council of Canada (MIACC), the 
development of priority lists of substances and threshold quantities in order to 
identify hazardous facilities, this approach does not currently form part of accident 
prevention requirements in Canadian jurisdictions. 


The members of the Canadian Chemical Producers’ Association have, 
however, on a voluntary basis applied, within their organization, the MIACC 
approach to the identification of facilities. 


Safety reports 


The Convention requires that employers prepare and transmit or make 
available to the competent authority safety reports based on all of the elements of 
a major hazard control system which are set out in the Convention. 


Although hazard control measures are an integral part of occupational 
health and safety and other relevant legislation in Canadian jurisdictions dealing 
with accident prevention, there is generally no requirement that employers prepare 
and file safety reports along the lines provided for in the Convention. 
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PaiGe 
International Labour Conference 


Conférence internationale du Travail 


CONVENTION 173 


CONVENTION CONCERNING THE PROTECTION OF WORKERS’ CLAIMS IN THE EVENT OF 
THE INSOLVENCY OF THEIR EMPLOYER, ADOPTED BY THE CONFERENCE AT ITS 
SEVENTY-NINTH SESSION, GENEVA, 23 JUNE 1992 


CONVENTION 173 


CONVENTION CONCERNANT LA PROTECTION DES CREANCES DES TRAVAILLEURS EN CAS 
D’INSOLVABILITE DE LEUR EMPLOYEUR, ADOPTEE PAR LA CONFERENCE A SA 
SOIXANTE-DIX-NEUVIEME SESSION, GENEVE, 23 JUIN 1992 


AUTHENTIC TEXT 
TEXTE AUTHENTIQUE 
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Convention 173 


CONVENTION CONCERNING THE PROTECTION OF WORKERS’ 
CLAIMS IN THE EVENT OF THE INSOLVENCY OF THEIR EMPLOYER 


The General Conference of the International Labour Organisation, 


Having been convened at Geneva by the Governing Body of the International 
Labour Office, and having met in its 79th Session on 3 June 1992, and 


Stressing the importance of the protection of workers’ claims in the event of 
the insolvency of their employer and recalling the provisions on this subject 
in Article 11 of the Protection of Wages Convention, 1949, and Article 11 of 
the Workmen’s Compensation (Accidents) Convention, 1925, and 

Noting that, since the adoption of the Protection of Wages Convention, 1949, 
greater value has been placed on the rehabilitation of insolvent enterprises 
and that, because of the social and economic consequences of insolvency, 
efforts should be made where possible to rehabilitate enterprises and safe- 
guard employment, and 

Noting tnat since the adoption of the aforementioned standards, signiticant 
developments have taken place in the law and practice of many Members 
which have improved the protection of workers’ claims in the event of 
insolvency of their employer, and considering that it would be timely for the 
Conference to adopt new standards on the subject of workers’ claims, and 


Having decided upon the adoption of certain proposals with regard to the 
protection of workers’ claims in the event of the insolvency of their em- 
ployer, which is the fourth item on the agenda of the session, and 

Having determined that these proposals shall take the form of an international 
Convention; 


adopts this twenty-third day of June of the year one thousand nine hundred and 
ninety-two the following Convention, which may be cited as the Protection of 
Workers’ Claims (Employer’s Insolvency) Convention, 1992. 


PART I. GENERAL PROVISIONS 


Article ] 


1. For the purposes of this Convention, the term “insolvency” refers to situ- 
ations in which, in accordance with national law and practice, proceedings have 
been opened relating to an employer’s assets with a view to the collective reim- 
bursement of its creditors. 


2. For the purposes of this Convention, a Member may extend the term “in- 
solvency” to other situations in which workers’ claims cannot be paid by reason of 
the financial situation of the employer, for example where the amount of the 
employer’s asseis is recognised as being insufficient to justify the opening of in- 
solvency proceedings. . 


3. The extent to which an employer’s assets are subject to the proceedings 
referred to in paragraph 1 above shall be determined by national laws, regulations 


or practice. 
Article 2 
_The provisions of this Convention shall be applied by means of laws or regu- 
lations or by any other means consistent with national practice. 
Article 3 


1, A Member which ratifies this Convention shall accept either the obligations 
of Part II, providing for the protection of workers’ claims by means of a privilege, 
or the obligations of Part III, providing for the protection of workers’ claims by a 
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guarantee institution, or the obligations of both Parts. This choice shall be in- 
dicated in a declaration accompanying its ratification. 


2. A Member which has initially accepted only Part II or only Part III of this 
Convention may thereafter, by a declaration communicated to the Director- 


ee of the International Labour Office, extend its acceptance to the other 
art. 


3. A Member which accepts the obligations of both Parts of this Convention 
may, after consulting the most representative organisations of employers and 
workers, limit the application of Part III to certain categories of workers and to 


certain branches of economic activity. Such limitations shall be specified in the 
declaration of acceptance. 


4. A Member which has limited its acceptance of the obligations of Part III in 
accordance with paragraph 3 above shall, in its first report under article 22 of the 
Constitution of the International Labour Organisation, give the reasons for limit- 
ing its acceptance. In subsequent reports it shall provide information on any exten- 
sion of the protection under Part III of this Convention to other categories of 
workers or other branches of economic activity. 


5. A Member which has accepted the obligations of Parts II and III of this 
Convention may, after consulting the most representative organisations of em- 
ployers and workers, exclude from the application of Part II those claims which are 
protected pursuant to Part III. 


6. Acceptance by a Member of the obligations of Part II of this Convention 
shall ipso jure involve the termination of its obligations under Article 11 of the 
Protection of Wages Convention, 1949. 


7. A Member which has accepted only the obligations of Part III of this Con- 
vention may, by a declaration communicated to the Director-General of the Inter- 
national Labour Office, terminate its obligations under Article 11 of the Protection 
of Wages Convention, 1949, in respect of those claims which are protected pursu- 
ant to Part III. 


Article 4 


1. Subject to the exceptions provided for in paragraph 2 below, and to any 
limitations specified in accordance with Article 3, paragraph 3, this Convention 
shall apply to all employees and to all branches of economic activity. 


2. The competent authority, after consulting the most representative organisa- 
tions of employers and workers, may exclude from Part II, Part III or both Parts of 
this Convention specific categories of workers, in particular public employees, by 
reason of the particular nature of their employment relationship, or if there are 
other types of guarantee affording them protection equivalent to that provided by 
the Convention. 


3. A Member availing itself of the exceptions provided for in paragraph 2 
above shall, in its reports under article 22 of the Constitution of the International 
Labour Organisation, provide information on such exceptions, giving the reasons 
therefor. 


PART II. PROTECTION OF WORKERS’ CLAIMS BY MEANS 
OF A PRIVILEGE 


PROTECTED CLAIMS 


Article 5 


In the event of an employer's insolvency, workers’ claims arising out of their 
employment shall be protected by a privilege so that they are paid out of the assets 
of the insolvent employer before non-privileged creditors can be paid their share. 
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Article 6 


The privilege shall cover at least: 

(a) the workers’ claims for wages relating to a prescribed period, which shall not 
be less than three months, prior to the insolvency or prior to the termination 
of the employment; 

(b) the workers’ claims for holiday pay due as a result of work performed during 

the year in which the insolvency or the termination of the employment oc- 
curred, and in the preceding year; 


(c) the workers’ claims for amounts due in respect of other types of paid absence 
relating to a prescribed period, which shall not be less than three months, 
prior to the insolvency or prior to the termination of the employment; and 


(d) severance pay due to workers upon termination of their employment. 


LIMITATIONS 


Article 7 


1. National laws or regulations may limit the protection by privilege of workers’ 
claims to a prescribed amount, which shall not be below a socially acceptable level. 


2. Where the privilege afforded to workers’ claims is so limited, the prescribed 
amount shall be adjusted as necessary so as to maintain its value. 


RANK OF PRIVILEGE 


Article 8 


_1. National laws or regulations shall give workers’ claims a higher rank of 
privilege than most other privileged claims, and in particular those of the State and 
the social security system. 


2. However, where workers’ claims are protected by a guarantee institution in 
accordance with Part III of this Convention, the claims so protected may be given 
a lower rank of privilege than those of the State and the social security system. 


PART III. PROTECTION OF WORKERS’ CLAIMS BY A GUARANTEE 
INSTITUTION 


GENERAL PRINCIPLES 


Article 9 


The payment of workers’ claims against their employer arising out of their 
employment shall be guaranteed through a guarantee institution when payment 
cannot be made by the employer because of insolvency. 


Article 10 


In giving effect to this Part of the Convention, a Member may, after consulting 
the most representative organisations of employers and workers, adopt appropri- 
ate measures for the purpose of preventing possible abuse. 


Article 11 


__ 1. The organisation, management, operation and financing of wage guarantee 
institutions shall be determined pursuant to Article 2. 
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2. The preceding paragraph shall not prevent a Member, in accordance with its 
particular characteristics and needs, from allowing insurance companies to provide 
the protection referred to in Article 9, as long as they offer sufficient guarantees. 


CLAIMS PROTECTED BY A GUARANTEE INSTITUTION 


Article 12 


The workers’ claims protected pursuant to this Part of the Convention shall 
include at least: 

(a) the workers’ claims for wages relating to a prescribed period, which shall not 
be less than eight weeks, prior to the insolvency or prior to the termination of 
the employment; 

(b) the workers’ claims for holiday pay due as a result of work performed during a 
prescribed period, which shall not be less than six months, prior to the in- 
solvency or prior to the termination of the employment; 

(c) the workers’ claims for amounts due in respect of other types of paid absence 
relating to a prescribed period, which shall not be less than eight weeks, prior 
to the insolvency or prior to the termination of employment; and 


(d) severance pay due to workers upon termination of their employment. 


Article 13 


1. Claims protected pursuant to this Part of the Convention may be limited to a 
prescribed amount, which shall not be below a socially acceptable level. 


2. Where the claims protected are so limited, the prescribed amount shall be 
adjusted as necessary so as to maintain its value. 


FINAL PROVISIONS 


Article 14 


This Convention revises the Protection of Wages Convention, 1949, to the 
extent provided for in Article 3, paragraphs 6 and 7 above, but does not close that 
Convention to further ratifications. 


Article 15 


The formal ratifications of this Convention shall be communicated to the 
Director-General of the International Labour Office for registration. 


Article 16 


1. This Convention shall be binding only upon those Members of the 
International Labour Organisation whose ratifications have been registered with 
the Director-General. 


2. It shall come into force twelve months after the date on which the 
ratifications of two Members have been registered with the Director-General. 


3. Thereafter, this Convention shall come into force for any Member twelve 
months after the date on which its ratification has been registered. ° 


Article 17 


1. A Member which has ratified this Convention may denounce it after the 
expiration of ten years from the date on which the Convention first comes into 
force, by an act communicated to the Director-General of the International 
Labour Office for registration. Such denunciation shall not take effect until one year 
after the date on which it is registered. 
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2. Each Member which has-ratified this Convention and which does not, within 
the year following the expiration of the period of ten years mentioned in the 
preceding paragraph, exercise the right of denunciation provided for in this 
Article, will be bound for another period of ten years and, thereafter, may 
denounce this Convention at the expiration of each period of ten years under the 
terms provided for in this Article. 


Article 18 


1. The Director-General of the International Labour Office shall notify all 
Members of the International Labour Organisation of the registration of all 
ratifications and denunciations communicated to him by the Members of the 
Organisation. 


2. When notifying the Members of the Organisation of the registration of the 
second ratification communicated to him, the Director-General shall draw the 
attention of the Members of the Organisation to the date upon which the Conven- 
tion will come into force. 


Article 19 


The Director-General of the International Labour Office shall communicate to 
the Secretary-General of the United Nations for registration in accordance with 
article 102 of the Charter of the United Nations full particulars of all ratifications 
and acts of denunciation registered by him in accordance with the provisions of the 
preceding Articles. 


Article 20 


At such times as it may consider necessary the Governing Body of the 
International Labour Office shall present to the General Conference a report on 
the working of this Convention and shall examine the desirability of placing on the 
agenda of the Conference the question of its revision in whole or in part. 


Article 2] 


1. Should the Conference adopt a new Convention revising this Convention in 
whole or in part, then, unless the new Convention otherwise provides- 


(a) the ratification by a Member of the new revising Convention shall ipso jure 
involve the immediate denunciation of this Convention, notwithstanding the 
provisions of Article 17 above, if and when the new revising Convention shall 
have come into force; 


(b) as from the date when the new revising Convention comes into force this 
Convention shall cease to be open to ratification by the Members. 


2. This Convention shall in any case remain in force in its actual form and 


content for those Members which have ratified it but have not ratified the revising 
Convention. 


Article 22 


The English and French versions of the text of this Convention are equally 
authoritative. 
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The foregoing is the authentic text of the Convention duly adopted by the 
General Conference of the International Labour Organisation during its 
Seventy-ninth Session which was held at Geneva and declared closed the 
twenty-third day of June 1992. 


IN FAITH WHEREOF we have appended our signatures this twenty-fifth day 
of June 1992. 
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The text of the Convention as here presented is a Le texte de la convention présentée ici est une 
true copy of the text authenticated by the signatures copie exacte du texte authentiqué par les signatures 
of the President of the International Labour Confer- du Président de la Conférence internationale du Tra- 
ence and of the Director-General of the Inter- vail et du Directeur général du Bureau international 
national Labour Office. du Travail. 


Certified true and complete copy, 
Copie certifiée conforme et compléte, 


For the Director-General of the International Labour Office: 
Pour le Directeur général du Bureau international du Travail: 


Dis 


International Labour Conference 


Conférence internationale du Travail 
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Recommendation 180 


RECOMMENDATION CONCERNING THE PROTECTION OF WORKERS’ 
CLAIMS IN THE EVENT OF THE INSOLVENCY OF THEIR EMPLOYER 


The General Conference of the International Labour Organisation, 


Having been convened at Geneva by the Governing Body of the International 
Labour Office, and having met in its 79th Session on 3 June 1992, and 


Stressing the importance of the protection of workers’ claims in the event of 
the insolvency of their employer and recalling the provisions on this subject 
in Article 11 of the Protection of Wages Convention, 1949, and Article 11 of 
the Workmen’s Compensation (Accidents) Convention, 1925, and 

Noting that, since the adoption of the Protection of Wages Convention, 1949, 
greater value has been given to the rehabilitation of insolvent enterprises 
and that, because of the social and economic consequences of insolvency, 
efforts should be made where possible to rehabilitate enterprises and safe- 
guard employment, and 

Noting that since the adoption of the aforementioned standards, significant 
developments have taken place in the law and practice of many Members 
which have improved the protection of workers’ claims in the event of the 
insolvency of their employer, and considering that it would be timely for the 
Conference to adopt new standards on the subject of workers’ claims, and 


Recognising that guarantee institutions, if properly designed, afford greater 
protection of workers’ claims, and 

Having decided upon the adoption of certain proposals with regard to the 
protection of workers’ claims in the event of the insolvency of their em- 
ployer, which is the fourth item on the agenda of the session, and 


Having determined that these proposals shall take the form of a Recommen- - 
dation supplementing the Protection of Workers’ Claims (Employer’s In- 
solvency) Convention, 1992; 


adopts this twenty-third day of June of the year one thousand nine hundred and 
ninety-two the following Recommendation, which may be cited as the Protection 
of Workers’ Claims (Employer’s Insolvency) Recommendation, 1992. 


I. DEFINITIONS AND METHODS OF APPLICATION 


1. (1) For the purposes of this Recommendation, the term “insolvency” refers 
to situations in which, in accordance with national law and practice, proceedings 
have been opened relating to an employer’s assets with a view to the collective 
reimbursement of its creditors. 


(2) For the purposes of this Recommendation, Members may extend the term 
“insolvency” to other situations in which workers’ claims cannot be paid by reason 
of the financial situation of the employer, and in particular to the following: 


(a) where the enterprise has closed down or ceased its activities or is voluntarily 
wound up; 


(b) where the amount of the employer's assets is insufficient to justify the opening 
of insolvency proceedings; 

(c) where, in the course of proceedings to recover a worker’s claim arising out of 
employment, it is found that the employer has no assets or: that these are 
insufficient to pay the debt in question; 

(d) where the employer has died and his or her assets have been placed in the 


hands of an administrator and the amounts due cannot be paid out of the 
estate. 


(3) The extent to which an employer's assets are subject to the proceedings 


referred to in subparagraph (1) should be determined by national laws, regulations 
or practice. 
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2. The provisions of this Recommendation may be applied by means of laws or 
regulations or by any other means consistent with national practice. 


II. PROTECTION OF WORKERS’ CLAIMS BY MEANS OF A PRIVILEGE 


PROTECTED CLAIMS 


3. (1) The protection afforded by a privilege should cover the following claims: 


(a) wages, overtime pay, commissions and other forms of remuneration relating to 
work performed during a prescribed period prior to the insolvency or prior to 
termination of the employment. This period should be fixed by national laws 
or regulations and should not be less than 12 months; 


(b) holiday pay due as a result of work performed during the year in which the 
insolvency or the termination of the employment occurred, and in the preced- 
ing year; 

(c) amounts due in respect of other types of paid absence, end-of-year and other 
bonuses provided for by national laws or regulations, collective agreements or 
individual contracts of employment, relating to a prescribed period, which 
should not be less than 12 months, prior to the insolvency or prior to the 
termination of the employment; 


(d) payments due in lieu of notice of termination of employment; 


(e) severance pay, compensation for unfair dismissal and other payments due to 
workers upon termination of their employment; 


(f) compensation payable directly by the employer in respect of occupational 
accidents and diseases. 


(2) The protection afforded by a privilege might cover the following claims: 


(a) contributions due in respect of national statutory social security schemes, 
where failure to pay adversely affects workers’ entitlements; 


(b) contributions due in respect of private, occupational, inter-occupational or 
enterprise social protection schemes independent of national statutory social 
security schemes, where failure to pay adversely affects workers’ entitlements ; 


(c) benefits to which the workers were entitled prior to the insolvency by virtue of 
their participation in enterprise social protection schemes and which are 
payable by the employer. 


(3) Claims enumerated in subparagraphs (1) and (2) that have been awarded to 
a worker through an adjudication or arbitration within 12 months prior to the 
insolvency should be covered by the privilege regardless of the time-limits spec- 
ified in those subparagraphs. 


LIMITATIONS 


4. Where the amount of the claim protected by a privilege is limited by na- 
tional laws or regulations, in order that this amount should not fall below a socially 
acceptable level it should take into account variables such as the minimum wage, 
the part of the wage which is unattachable, the wage on which social security 
contributions are based or the average wage in industry. 
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CLAIMS WHICH FALL DUE AFTER THE INSOLVENCY PROCEEDINGS HAVE 
BEEN OPENED 


5. Where, in accordance with national laws and regulations, an enterprise in 
respect of which insolvency proceedings have been opened is authorised to con- 
tinue its activities, workers’ claims arising out of work performed as from the date 
when the continuation was authorised should not be subject to the proceedings 
and should be paid, out of the funds available, as and when they fall due. 


ACCELERATED PAYMENT PROCEDURES 


6. (1) Where the insolvency proceedings cannot ensure rapid payment of work- 
ers’ privileged claims, there should be a procedure for accelerated payment to 
ensure that the claims are paid, without awaiting the end of the proceedings, out of 
available funds or as soon as funds become available, unless the rapid payment of 
workers’ claims is ensured by a guarantee institution. 


(2) Accelerated payment of workers’ claims may be ensured as follows: 


(a) the person or institution responsible for administering the employer’s assets 
should pay such claims as soon as it has been determined that they are genuine 
and payable; 

(b) if the claim is contested, the worker should be able to have its validity deter- 
mined by a court or any other body with jurisdiction over the matter, so as to 
have it paid in accordance with clause (a). 

(3) The accelerated payment procedure should cover the totality of the claim 


protected by a privilege, or at least a part of it to be fixed by national laws or 
regulations. 


III. PROTECTION OF WORKERS’ CLAIMS BY A GUARANTEE 
INSTITUTION 


SCOPE 


__7. The protection of workers’ claims by a guarantee institution should have as 
wide a coverage as possible. 


OPERATING PRINCIPLES 


8. Guarantee institutions might operate according to the following principles: 


(a) they should be administratively, financially and legally independent of the 
employer; 

(b) employers should contribute to financing these institutions, unless this is fully 
covered by the public authorities; 

(c) they should assume their obligations vis-a-vis protected workers irrespective 
of whether any obligation the employer may have of contributing to their 
financing has been met; 

(d) they should assume a subsidiary responsibility for the liabilities of insolvent 
employers in respect of claims protected by the guarantee and should, by way 
of subrogation, be able to act in place of the workers to whom they have made 
payments; 

(e) the funds managed by guarantee institutions, other than those from general 
revenues, may only be used for the purpose for which they were collected. 


(a) 


(b) 


(c) 


(d) 


(e) 
(f) 


(g) 


(a) 


(b) 


(c) 


(d) 
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CLAIMS PROTECTED BY THE GUARANTEE 


9. (1) The guarantee should cover the following claims: 


wages, Overtime pay, commissions and other forms of remuneration relating to 
work performed during a prescribed period, which should not be less than 
three months, prior to the insolvency or prior to the termination of the em- 
ployment; 

holiday pay due as a result of work performed during the year in which the 
insolvency or the termination of the employment occurred, and in the preced- 
ing year; 

end-of-year and other bonuses provided for by national laws or regulations, 
collective agreements or individual contracts of employment, relating to a 
prescribed period, which should not be less than 12 months, prior to the in- 
solvency or prior to the termination of the employment; 


amounts due in respect of other types of paid absence relating to a prescribed 
period, which should not be less than three months, prior to the insolvency or 
prior to the termination of the employment; 

payments due in lieu of notice of termination of employment; 


severance pay, compensation for unfair dismissal and other payments due to 
workers upon termination of their employment; ' 


compensation payable directly by the employer in respect of occupational 
accidents and diseases. 

(2) The guarantee might cover the following claims: 

contributions due in respect of national statutory social security schemes, 
where failure to pay adversely affects workers’ entitlements; 


contributions due in respect of private, occupational, inter-occupational, or 
enterprise social protection schemes independent of national statutory social 
security schemes, where failure to pay adversely affects workers’ entitlements; 


benefits to which the workers were entitled prior to the insolvency by virtue of 
their participation in enterprise social protection schemes and which are pay- 
able by the employer; 


wages or any other form of remuneration consistent with this Paragraph, 
awarded to a worker through adjudication or arbitration within three months 
prior to the insolvency. 


LIMITATIONS 


10. Where the amount of the claim protected by means of a guarantee in- 


stitution is limited, in order that this amount should not fall below a socially 
acceptable level, it should take into account variables such as the minimum wage, 
the part of the wage which is unattachable, the wage on which social security 
contributions are based or the average wage in industry. 


IV. PROVISION COMMON TO PARTS II AND III 


11. Workers or their representatives should receive timely information and be 


consulted with regard to insolvency proceedings which have been opened and to 
which the workers’ claims pertain. 
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The foregoing is the authentic text of the Recommendation duly adopted by 
the General Conference of the International Labour Organisation during its 
Seventy-ninth Session which was held at Geneva and declared closed the 


twenty-third day of June 1992. 


IN FAITH WHEREOF we have appended our signatures this twenty-fifth day 
of June 1992. 
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ed is a true copy of the text authenticated by the une copie exacte du texte authentiqué par les signa- 
signatures of the President of the International La- tures du Président de la Conférence internationale 
bour Conference and of the Director-General of the du Travail et du Directeur général du Bureau inter- 
International Labour Office. national du Travail. 


Certified true and complete copy, 
Copie certifiée conforme et complete, 


For the Director-General of the International Labour Office: 
Pour le Directeur général du Bureau international du Travail: 
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Convention 174 


CONVENTION CONCERNING THE PREVENTION OF MAJOR 
INDUSTRIAL ACCIDENTS 


The General Conference of the International Labour Organization, 


Having been convened at Geneva by the Governing Body of the International 
Labour Office, and having met in its 80th Session on 2 June 1993, and 

Noting the relevant international labour Conventions and Recommendations 
and, in particular, the Occupational Safety and Health Convention and Rec- 
ommendation, 1981, and the Chemicals Convention and Recommendation, 
1990, and stressing the need for a global and coherent approach, and 


Noting also the ILO Code of practice on the Prevention of major industrial 
accidents, published in 1991, and 


Having regard to the need to ensure that all appropriate measures are taken 
to: 
(a) prevent major accidents; 
(b) minimize the risks of major accidents; 
(c) minimize the effects of major accidents, and 


Considering the causes of such accidents including organizational errors, the 
human factor, component failures, deviation from normal operational con- 
ditions, outside interference and natural forces, and 


Having regard to the need for cooperation, within the International Pro- 
gramme on Chemical Safety, between the International Labour Organiza- 
tion, the United Nations Environment Programme and the World Health 
Organization, as well as with other relevant intergovernmental organiza- 
tions, and 


Having decided upon the adoption of certain proposals with regard to the 
prevention of major industrial accidents, which is the fourth item on the 
agenda of the session, and 


Having determined that these proposals shall take the form of an international 
Convention; 


adopts this twenty-second day of June of the year one thousand nine hundred and 
ninety-three the following Convention, which may be cited as the Prevention of 
Major Industrial Accidents Convention, 1993. 


Part I. SCOPE AND DEFINITIONS 


Article ] 


_ 1. The purpose of this Convention is the prevention of major accidents involv- 
ing hazardous substances and the limitation of the consequences of such accidents. 


2. This Convention applies to major hazard installations. 
3. This Convention does not apply to: 


(a) nuclear installations and plants processing radioactive substances except for 
facilities handling non-radioactive substances at these installations; 


(b) military installations; 
(c) transport outside the site of an installation other than by pipeline. 


_ 4. A Member ratifying this Convention may, after consulting the representa- 
tive organizations of employers and workers concerned and other interested 
parties who may be affected, exclude from the application of the Convention 


Sn a ty or branches of economic activity for which equivalent protection is 
provided. 
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Article 2 


Where special problems of a substantial nature arise so that it is not immedi- 
ately possible to implement all the preventive and protective measures provided 
for in this Convention, a Member shall draw up plans, in consultation with the 
most representative organizations of employers and workers and with other in- 


terested parties who may be affected, for the progressive implementation of the 
said measures within a fixed time-frame. 


Article 3 


For the purposes of this Convention: 


(a) the term “ hazardous substance” means a substance or mixture of substances 
which by virtue of chemical, physical or toxicological properties, either singly 
or in combination, constitutes a hazard; 


(b) the term “threshold quantity” means for a given hazardous substance or cate- 
gory of substances that quantity, prescribed in national laws and regulations by 


reference to specific conditions, which if exceeded identifies a major hazard 
installation; 


(c) the term “major hazard installation” means one which produces, processes, 
handles, uses, disposes of or stores, either permanently or temporarily, one or 
more hazardous substances or categories of substances in quantities which 
exceed the threshold quantity; 


(d) the term “major accident” means a sudden occurrence — such as a major 
emission, fire or explosion — in the course of an activity within a major hazard 
installation, involving one or more hazardous substances and leading to a 


serious danger to workers, the public or the environment, whether immediate 
or delayed; 


(e) the term “safety report” means a written presentation of the technical, man- 
agement and operational information covering the hazards and risks of a 
major hazard installation and their control and providing justification for 
the measures taken for the safety of the installation; 


(f) the term “near miss” means any sudden event involving one or more hazard- 
ous substances which, but for mitigating effects, actions or systems, could have 
escalated to a major accident. 


Part II. GENERAL PRINCIPLES 


Article 4 


1. In the light of national laws and regulations, conditions and practices, and in 
consultation with the most representative organizations of employers and workers 
and with other interested parties who may be affected, each Member shall for- 
mulate, implement and periodically review a coherent national policy concerning 
the protection of workers, the public and the environment against the risk of major 
accidents. 


2. This policy shall be implemented through preventive and protective meas- 
ures for major hazard installations and, where practicable, shall promote the use of 
the best available safety technologies. 


Article 5 


1. The competent authority, or a body approved or recognized by the compe- 
tent authority, shall, after consulting the most representative organizations of em- 
ployers and workers and other interested parties who may be affected, establish a 
system for the identification of major hazard installations as defined in Article 
3 (c), based on a list of hazardous substances or of categories of hazardous sub- 
stances or of both, together with their respective threshold quantities, in accord- 
ance with national laws and regulations or international standards. 
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2. The system mentioned in paragraph 1 above shall be regularly reviewed and 
updated. 


Article 6 


The competent authority, after consulting the representative organizations of 
employers and workers concerned, shall make special provision to protect confi- 
dential information transmitted or made available to it in accordance with Articles 
8, 12, 13 or 14, whose disclosure would be liable to cause harm to an employer's 
business, so long as this provision does not lead to serious risk to the workers, the 
public or the environment. 


Part III. RESPONSIBILITIES OF EMPLOYERS 
IDENTIFICATION 


Article 7 


Employers shall identify any major hazard installation within their control on 
the basis of the system referred to in Article 5. 


NOTIFICATION 


Article 8 


1. Employers shall notify the competent authority of any major hazard in- 
stallation which they have identified: 


(a) within a fixed time-frame for an existing installation; 
(b) before it is put into operation in the case of a new installation. 


2. Employers shall also notify the competent authority before any permanent 
closure of a major hazard installation. 


ARRANGEMENTS AT THE LEVEL OF THE INSTALLATION 


Article 9 


In respect of each major hazard installation employers shall establish and 


maintain a documented system of major hazard control which includes provision 
for: 


(a) the identification and analysis of hazards and the assessment of risks including 
consideration of possible interactions between substances; 


(b) technical measures, including design, safety systems, construction, choice of 
' chemicals, operation, maintenance and systematic inspection of the installa- 
tion; 

(c) organizational measures, including training and instruction of personnel, the 
provision of equipment in order to ensure their safety, staffing levels, hours of 
work, definition of responsibilities, and controls on outside contractors and 
temporary workers on the site of the installation; 


(d) emergency plans and procedures, including: 


(i) the preparation of effective site emergency plans and procedures, in- 
cluding emergency medical procedures, to be applied in case of major 
accidents or threat thereof, with periodic testing and evaluation of their 
effectiveness and revision as necessary; 
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(ii) the provision of information on potential accidents and site emergency 
plans to authorities and bodies responsible for the preparation of emer- 
gency plans and procedures for the protection of the public and the 
environment outside the site of the installation; 


(ili) any necessary consultation with such authorities and bodies; 
(e€) measures to limit the consequences of a major accident; 
(f) consultation with workers and their representatives; 


(g) improvement of the system, including measures for gathering information and 
analysing accidents and near misses. The lessons so learnt shall be discussed 
with the workers and their representatives and shall be recorded in accor- 
dance with national law and practice. 


SAFETY REPORT 


Article 10 


1. Employers shall prepare a safety report based on the requirements of 
Article 9. 
2. The report shall be prepared: 


(a) in the case of existing major hazard installations, within a period after noti- 
fication prescribed by national laws or regulations; 


(b) in the case of any new major hazard installation, before it is put into oper- 
ation. 


Article 1] 


Employers shall review, update and amend the safety report: 


(a) in the event of a modification which has a significant influence on the level of 
safety in the installation or its processes or in the quantities of hazardous 
substances present; 


(b) when developments in technical knowledge or in the assessment of hazards 
make this appropriate; 


(c) at intervals prescribed by national laws or regulations; 
(d) at the request of the competent authority. 


Article ]2 


Employers shall transmit or make available to the competent authority the 
safety reports referred to in Articles 10 and 11. 


ACCIDENT REPORTING 


Article 13 


Employers shall inform the competent authority and other bodies designated 
for this purpose as soon as a major accident occurs. 


Article 14 


1. Employers shall, within a fixed time-frame after a major accident, present a 
detailed report to the competent authority containing an analysis of the causes of 
the accident and describing its immediate on-site consequences, and any action 
taken to mitigate its effects. 


2. The report shall include recommendations detailing actions to be taken to 
prevent a recurrence. 
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Part IV. RESPONSIBILITIES OF COMPETENT AUTHORITIES 
OFF-SITE EMERGENCY PREPAREDNESS 


Article 15 


Taking into account the information provided by the employer, the competent 
authority shall ensure that emergency plans and procedures containing provisions 
for the protection of the public and the environment outside the site of each major 
hazard installation are established, updated at appropriate intervals and coordi- 
nated with the relevant authorities and bodies. 


Article 16 


The competent authority shall ensure that: 


(a) information on safety measures and the correct behaviour to adopt in the case 
of a major accident is disseminated to members of the public liable to be 
affected by a major accident without their having to request it and that such 
information is updated and redisseminated at appropriate intervals; 


(b) warning is given as soon as possible in the case of a major accident; 


(c) where a major accident could have transboundary effects, the information 
required in (a) and (b) above is provided to the States concerned, to assist in 
cooperation and coordination arrangements. 


SITING OF MAJOR HAZARD INSTALLATIONS 


Article 17 


The competent authority shall establish a comprehensive siting policy arrang- 
ing for the appropriate separation of proposed major hazard installations from 
working and residential areas and public facilities, and appropriate measures for 


existing installations. Such a policy shall reflect the General Principles set out in 
Part II of the Convention. 


INSPECTION 


Article 18 


1. The competent authority shall have properly qualified and trained staff with 
the appropriate skills, and sufficient technical and professional support, to inspect, 
investigate, assess, and advise on the matters dealt with in this Convention and to 
ensure compliance with national laws and regulations. 


2. Representatives of the employer and representatives of the workers of a 
major hazard installation shall have the opportunity to accompany inspectors 
supervising the application of the measures prescribed in pursuance of this 
Convention, unless the inspectors consider, in the light of the general instructions 
. the competent authority, that this may be prejudicial to the performance of their 

uties. 


Article 19 


The competent authority shall have the right to suspend any operation which 
poses an imminent threat of a major accident. 


Part V. RIGHTS AND DUTIES OF WORKERS AND THEIR REPRESENTATIVES 


Article 20 


The workers and their representatives at a major hazard installation shall be 
consulted through appropriate cooperative mechanisms in order to ensure a safe 
system of work. In particular, the workers and their representatives shall: 
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(a) be adequately and suitably informed of the hazards associated with the major 
hazard installation and their likely consequences; 

(b) be informed of any orders, instructions or recommendations made by the 
competent authority; 


(c) be consulted in the preparation of, and have access to, the following docu- 

ments: 

(i) the safety report; 

(ii) emergency plans and procedures; 
(iii) accident reports; 

(d) be regularly instructed and trained in the practices and procedures for the 
prevention of major accidents and the control of developments likely to lead 
to a major accident and ‘in the emergency procedures to be followed in the 
event of a major accident; 

(e) within the scope of their job, and without being placed at any disadvantage, 
take corrective action and if necessary interrupt the activity where, on the 
basis of their training and experience, they have reasonable justification to 
believe that there is an imminent danger of a major accident, and notify their 
supervisor or raise the alarm, as appropriate, before or as soon as possible 
after taking such action; 

(f) discuss with the employer any potential hazards they consider capable of gen- 


erating a major accident and have the right to notify the competent authority 
of those hazards. 


Article 2] 
Workers employed at the site of a major hazard installation shall: 


(a) comply with all practices and procedures relating to the prevention of major 
accidents and the control of developments likely to lead to a major accident 
within the major hazard installation; 


(b) comply with all emergency procedures should a major accident occur. 


Part VI. RESPONSIBILITY OF EXPORTING STATES 


Article 22 


When, in an exporting member State, the use of hazardous substances, tech- 
nologies or processes is prohibited as a potential source of a major accident, the 
information on this prohibition and the reasons for it shall be made available by 
the exporting member State to any importing country. 


Part VII. FINAL PROVISIONS 


Article 23 


The formal ratifications of this Convention shall be communicated to the 
Director-General of the International Labour Office for registration. 


Article 24 
1. This Convention shall be binding only upon those Members of the 
International Labour Organization whose ratifications have been registered with 
the Director-General. 


2. It shall come into force 12 months after the date on which the ratifications of 
two Members have been registered with the Director-General. 


3. Thereafter, this Convention shall come into force for any Member 
12 months after the date on which its ratification has been registered. 
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Article 25 


1. A Member which has ratified this Convention may denounce it after the 
expiration of ten years from the date on which the Convention first comes into 
force, by an act communicated to the Director-General of the International 
Labour Office for registration. Such denunciation shall not take effect until one year 
after the date on which it is registered. 


2. Each Member which has ratified this Convention and which does not, within 
the year following the expiration of the period of ten years mentioned in the 
preceding paragraph, exercise the right of denunciation provided for in this 
Article, will be bound for another period of ten years and, thereafter, may 
denounce this Convention at the expiration of each period of ten years under the 
terms provided for in this Article. 


Article 26 


1. The Director-General of the International Labour Office shall notify all 
Members of the International Labour Organization of the registration ‘of all 
ratifications and denunciations communicated to him by the Members of the 
Organization. 


2. When notifying the Members of the Organization of the registration of the 
second ratification communicated to him, the Director-General shall draw the 
attention of the Members of the Organization to the date upon which the Conven- 
tion will come into force. 


Article 27 


The Director-General of the International Labour Office shall communicate to 
the Secretary-General of the United Nations for registration in accordance with 
Article 102 of the Charter of the United Nations full particulars of all ratifications 
and acts of denunciations registered by him in accordance with the provisions of 
the preceding Articles. 


Article 28 


At such times as it may consider necessary, the Governing Body of the 
International Labour Office shall present to the General Conference a report on 
the working of this Convention and shall examine the desirability of placing on the 
agenda of the Conference the question of its revision in whole or in part. 


Article 29 


1. Should the Conference adopt a new Convention revising this Convention in 
whole or in part, then, unless the new Convention otherwise provides— 


(a) the ratification by a Member of the new revising Convention shall ipso jure 
involve the immediate denunciation of this Convention, notwithstanding the 


provisions of Article 25 above, if and when the new revising Convention shall 
have come into force; 


(b) as from the date when the new revising Convention comes into force this 
Convention shall cease to be open to ratification by the Members. 


2. This Convention shall in any case remain in force in its actual form and 


content for those Members which have ratified it but have not ratified the revising 
Convention. 


Article 30 


The English and French versions of the text of this Convention are equally 
authoritative. 


429 - 


The foregoing is the authentic text of the Convention duly adopted by the 
General Conference of the International Labour Organization during its Eightieth 


Session which was held at Geneva and declared closed the twenty-second day of 
June 1993. 


IN FAITH WHEREOF we have appended our signatures this twenty-third 
day of June 1993. 
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The text of the Convention as here presented is a Le texte de la convention présentée ici est une 
true copy of the text authenticated by the signatures copie exacte du texte authentiqué par les signatures 
of the President of the International Labour Con- du Président de la Conférence internationale du 
ference and of the Director-General of the Inter- Travail et du Directeur général du Bureau interna- 
national Labour Office. tional du Travail. 


Certified true and complete copy, 
Copie certifiée conforme et complete, 


For the Director-General of the International Labour Office 
Pour le Directeur général du Bureau international du Travail 


2 Ate 


International Labour Conference 
Conférence internationale du Travail 


RECOMMENDATION 181 


RECOMMENDATION CONCERNING THE PREVENTION OF MAJOR 
INDUSTRIAL ACCIDENTS, ADOPTED BY THE CONFERENCE AT ITS 
EIGHTIETH SESSION, GENEVA, 22 JUNE 1993 


RECOMMANDATION 181 


RECOMMANDATION CONCERNANT LA PREVENTION DES ACCIDENTS 
INDUSTRIELS MAJEURS, ADOPTEE PAR LA CONFERENCE A SA 
QUATRE-VINGTIEME SESSION, GENEVE, 22 JUIN 1993 


AUTHENTIC TEXT 
TEXTE AUTHENTIQUE 


AD 


Recommendation 181 


RECOMMENDATION CONCERNING THE PREVENTION OF MAJOR 
INDUSTRIAL ACCIDENTS 


The General Conference of the International Labour Organization, 


Having been convened at Geneva by the Governing Body of the International 
Labour Office, and having met in its 80th Session on 2 June 1993, and 


Having decided upon the adoption of certain proposals with regard to the 
prevention of major industrial accidents, which is the fourth item on the 
agenda of the session, and 

Having determined that these proposals shall take the form of a Recommenda- 
tion supplementing the Prevention of Major Industrial Accidents Conven- 
tion, 1993; 


adopts this twenty-second day of June of the year one thousand nine hundred and 
ninety-three the following Recommendation, which may be cited as the Prevention 
of Major Industrial Accidents Recommendation, 1993. 


1. The provisions of this Recommendation should be applied in conjunction 
with those of the Prevention of Major Industrial Accidents Convention, 1993 
(hereafter referred to as “the Convention”). 


2. (1) The International Labour Organization, in cooperation with other rele- 
vant international intergovernmental and non-governmental organizations, should 
arrange for an international exchange of information on: 


(a) good safety practices in major hazard installations including safety manage- 
ment and process safety; 

(b) major accidents; 

(c) lessons drawn from near misses; 

(d) technologies and processes that are prohibited for reasons of safety and 
health; 

(e) medical organization and techniques for dealing with the aftermath of a major 
accident; 

(f) the mechanisms and procedures used by competent authorities to give effect 
to the implementation of the Convention and this Recommendation. 


(2) Members should, as far as possible, communicate information on the mat- 
ters listed in subparagraph (1) above to the International Labour Office. 


3. The national policy provided for in the Convention and the national laws 
and regulations or other measures to implement it should, as appropriate, be 
guided by the ILO Code of practice on the Prevention of major industrial acci- 
dents, published in 1991. 


__ 4. Members should develop policies aimed at addressing the major accident 
risks, hazards and their consequences within the sectors and activities excluded 
from the scope of the Convention by virtue of Article 1, paragraph 3, thereof. 


5. Recognizing that a major accident could have serious consequences in terms 
of its impact on human life and the environment, Members should encourage the 
establishment of systems to compensate workers as quickly as possible after the 
event and adequately address the effects on the public and the environment. 


6. In accordance with the Tripartite Declaration of Principles concerning Mul- 
tinational Enterprises and Social Policy, adopted by the Governing Body of the 
International Labour Office, a national or multinational enterprise with more than 
one establishment should provide safety measures relating to the prevention of 
major accidents and the control of developments likely to lead to a major accident, 


without discrimination, to the workers in all its establishments, regardless of the 
place or country in which they are situated. 


~A3e 


The foregoing is the authentic text of the Recommendation duly adopted by the 
General Conference of the International Labour Organisation during its Eightieth 


Session which was held at Geneva and declared closed the twenty-second day of 
June 1993. 


IN FAITH WHEREOF we have appended our signatures this twenty-third 
day of June 1993. 


WAAL 


The text of the Recommendation as here present- Le texte de la recommandation présentée ici est 
ed is a true copy of the text authenticated by the une copie exacte du texte authentiqué par les signa- 
signatures of the President of the International La- tures du Président de la Conférence internationale 
bour Conference and of the Director-General of the du Travail et du Directeur général du Bureau inter- 
International Labour Office. national du Travail. 


Certified true and complete copy, 
Copie certifiée conforme et complete, 


For the Director-General of the International Labour Office: 
Pour le Directeur général du Bureau international du Travail: 
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Aye 


Deputy Minister of Justice and S ini i 
Ous-ministre de la Justice et 
Deputy Attorney General of Canada SOuSs-procureur général du Canada 


Ottawa, Canada 
K1A OH8 


October 4, 1993 


Mr. Michael McDermott 

Senior Assistant Deputy Minister, Labour 
Human Resources and Labour Canada 
Ottawa, Ontario 

K1A OJ2 


Dear Mr. McDermott: 


I refer to your inquiry of September 20, 1993 regarding 
appropriate legislative jurisdiction in respect of the 
following Conventions and Recommendations adopted by the 
International Labour Conference at its 79th and 80th 
Sessions in 1992 and 1993: 


- Convention Concerning the Protection of Workers’ 
Claims in the Event of the Insolvency of their 
Employer, 1992 (No. 173) 


- Recommendation Concerning the Protection of 
Workers’ Claims in the Event of the Insolvency of 
their Employer, 1992 (No. 180) 


- Convention Concerning the Prevention of Major 
Industrial Accidents, 1993 (No. 174) 


- Recommendation Concerning the Prevention of Major 
Industrial Accidents, 1993 (No. 181) 


I have to advise that the subject matter of each of these 
instruments is partially within federal jurisdiction and 
partially within provincial jurisdiction. 


Yours sincerely, 


ane ik an . 

eo ne ee 
f oe > 
ey eee de ee 


ohn Cc. Tait 
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Appendix 3 


5a 


The vote of Canadian delegates regarding the instruments adopted 
by the ILO Conference in June 1992 and June 1993 


Convention 173: Protection of Workers’ Claims in the Event of 
the Insolvency of their Employer 


Total Vote: FOr: = 293 
(All delegates to the Against: 52 
Conference) Abstentions: 48 
Canada: Workers: For 


Employers: Against 
Government: For 


Recommendation 180: Protection of Workers’ Claims in the Event 
of the Insolvency of their Employer 


Total Vote: Fors) 20L 
(All delegates to the Against: 65 
Conference) Abstentions: 42 
Canada: Workers: For 


Employers: Against 
Government: For 
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Convention 174: Prevention of Major Industrial Accidents 


Total Vote: For: 355. 
(All delegates to the Against: 5 
Conference) Abstentions: 23 
Canada: Workers: For 


Employers: For 
Government: For 


Recommendation 181: Prevention of Major Industrial Accidents 


Total Vote: Ineyes = Sisal 
(All delegates to the Against: 4 
Conference) Abstentions: 19 
Canada: Workers: For 


Employers: For 
Government: For 
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Article 19 of the ILO Constitution: 


1. When the Conference has decided on the 
adoption of proposals with regard to an item on 
the agenda, it will rest with the Conference to 
determine whether these proposals should take the 
form: (a) of an international Convention or 
(b) of a Recommendation to meet circumstances 
where che subject, or aspect of it, dealt with is 
not considered suitable or appropriate at that 
time for a Convention. 


2. In either case a majority of two thirds 
of the votes cast by the delegates present shall 
be necessary on the final vote for the adoption of 
the Convention or Recommendation as the case may 
be, by the Conference. 


3. In framing any Convention or Recommenda- 
tion of general application the Conference shall 
have due regard to those countries in which 
climatic conditions, the imperfect development of 
industrial organization, or other special 
circumstances make the industrial conditions 
substantially different and shall suggest the 
modifications, if any, which it considers may be 
required to meet the case of such countries. 


4. Two copies of the Convention or Recomen- 
dation shall be authenticated by the signatures 
of the President of the Conference and of the 
Director-General. Of these copies one shall be 
deposited in the archives of the International 
Labour Office and the other with the Secretary- 
General of the United Nations. The Director- 
General will communicate a certified copy of the 
Convention or Recommendation to each of the 
Members. 


5. In the case of a Convention - 


(a) the Convention will be communicated to all 
Members for ratification; 


(b) 


(c) 


(d) 


(e) 


MbGr 


each of the Members undertakes that it will, 
within the period of one year at most from 
the closing of the session of the Conference, 
or if it is impossible owing to exceptional 
circumstances to do so within the period of 
one year, then at the earliest practicable 
moment and in no case later than 18 sonths 
from the closing of the session of the 
Conference, bring the Convention before the 
authority or authorities within whose compe- 
tence the matter lies, for the enactment of 
legislation or other action; 


Members shall inform the Director-General of 
the International Labour Office of the 
measures taken in accordance with this 
article to bring the Convention before the 
said competent authority or authorities, with 
particulars of the authority or authorities 
regarded as competent and of the action taken 
by then; 


if the Member obtains the consent of the 
authority or authorities within whose compe- 
tence the matter lies, it will communicate 
the formal ratification of the Convention to 
the Director-General and will take such 
action as may be necessary to make effective 
the provisions of such Convention; 


if the Member does not obtain the consent of 
the authority or authorities within whose 
competence the matter lies, no further 
obligation shall rest upon the Member except 
that it shall report to the Director-General 
of the International Labour Office, at 
appropriate intervals as requested by the 
Governing Body, the position of its law and 
practice in regard to the matters dealt with 
in the Convention, showing the extent to 
which effect has been given, or is proposed 
to be given, to any of the provisions of the 
Convention by legislation, administrative 
action, collective agreement or otherwise and 
stating the difficulties which prevent or 
delay the ratification of such Convention. 


Obligations of 


Members in Tespect 
of Recommendations 


(a) 


(b) 


(ce) 


(d) 
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6. In the case of a Recommendation - 


the Recommendation will be communicated to 
all Members for their consideration with a 
view to effect being given to it by national 
legislation or otherwise; 


each of the Members undertakes that it will, 
within a period of one year at most from the 
closing of the session of the Conference, or 
if it is impossible owing to exceptional 
circumstances to.do so within the period of 
one year, then at the earliest practicable 
moment and in no case later than 18 months 
after the closing of the Conference, bring 
the Recommendation before the authority or 
authorities within whose competence the 


matter lies for the enactment of legislation 
or other action; 


the Members shall inform the Director-General 
of the International Labour Office of the 
Measures taken in accordance with this 
article to bring the Recommendation before 
the said competent authority or authorities 
with particulars of the authority or authori- 
ties regarded as competent, and of the action 
taken by then; 


apart from bringing the Recommendation before 
the said competent authority or authorities, 
no further obligation shall rest upon the 
Members, except that they shall report to the 
Director-General of the International Labour 
Office, at appropriate intervals as requested 
by the Governing Body, the position of the 
law and practice in their country in regard 
to the matters dealt with in the Recommenda- 
tion, showing the extent to which effect has 
been given, or is proposed to be given, to 
the provisions of the Recommendation and such 
modifications of these provisions as it has 
been found or may be found necessary to sake 
in adopting or applying then. 


Obligations of 


B5Se 


7. j%In the case of a federal State, the 


Federal States following provisions shall apply: 


(a) in respect of Conventions and Recommendations 


(bd) 


which the federal government regards as 
appropriate under its constitutional system 
for federal action, the obligations of the 
federal State shall be the same as those of 
Members which are not federal States; 


in respect of Conventions and Recommendations 
which the federal government regards as 
appropriate under its constitutional systea, 
in whole or in part, for action by the con- 
stituent states, provinces, or cantons rather 
than for federal action, the federa) 
governsent shall - 


(4) make, in accordance with its Consti- 
tution and the Constitutions of the 
states, provinces or cantons con- 
cerned, effective arrangements for the 
reference of such Conventions and 
Recommendations not later than 18 
months from the closing of the sessios 
of the Conference to the appropriate 
federal, state, provincial or cantonal 
authorities for the enactment of 
legislatigén or other action; 


(44) arrange, subject to the concurrence of 
the state, provincial or cantonal 
governments concerned, for periodical 
consultations between the federal and 
the state, provincial mr cantonal 
authorities with a view to promoting 
within the federal State co-ordinated 
provisions of such Conventions and 
Recommendations; 


(444) informa the Director-General of the 
International Labour Office of the 
measures taken in accordance with this 
article to bring such Conventions and 
Recommendations before the appropriate 
federal, state, provincial or cantonal 
authorities with particulars of the 
authorities regarded as appropriate 
and of the action taken by thea; 


Effect of 
Conventions and 
Recommendations 


on gore favourable 


existing 
provisions 


= as) 


(iv) in respect of each such Convention 
which it has not ratified, report to 
the Director-General of the Interna- 
tional Labour Office, at appropriate 
intervals as requested by the 
Governing Body, the position of the 
law and practice of the federation and 
its constituent states, provinces or 
cantons in regard to the Convention, 
showing the extent to which effect has 
been given, or is proposed to be 
given, to any of the provisions of the 
Convention by legislation, administra- 
tive action, collective agreement, or 
otherwise; 


(v) in respect of each such Recoenenda- 
tion, report to the Director-General 
of the International Labour Office, at 
appropriate intervals as requested by 
the Governing Body, the position of 
the law and practice of the federation 
and its constituent states, provinces 
or cantons in regard to the Recoamen- 
dation, showing the extent to which 
effect has been given or is proposed 
to be given, to the provisions of the 
Recommendation and such modifications 
of these provisions as have been found 
or may be found necessary in adopting 
or applying thea. 


8. In no case shall the adoption of any 
Convention or Recommendation by the Conference, or 
the ratification of any Convention by any Member, 
be deemed to affect any law, award, custom or 
agreement which ensures wore favourable conditions 
to the workers concerned than those provided for 
dn the Convention or Recommendation. 
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